o0 -3 O

10
I1
12
13
14
I5
16
17
18
19
20
21
22
23
24
25
26
27
28

JILL A. TRACY (State Bar No. 182136)

SAN DIEGO GAS & ELECTRIC COMPANY
OFFICE OF THE GENERAL COUNSEL

101 Ash Street, 12% Floor

San Diego, CA 92101

Telephone: (619} 699-5112

Facsimile; (619) 696-4488
jtracy(@semprautilities.com

WARD L. BENSHOOF (State Bar No. 054987)
PETER A. NYQUIST (State Bar No. 180953)
MARISA . BLACKSHIRE (State Bar No. 250156)
ALSTON & BIRD LLP

333 South Hope Street, Sixteenth Floor

Los Angeles, California 90071

Telephone: (213) 576-1000

Facsimile: (213) 576-1100
ward.benshoof{@alston.com
pete.nyquist@alston.com
marisa.blackshire@alston.com

Attorneys for Petitioner
SAN DIEGO GAS & ELECTRIC COMPANY

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of San Diego Regional Water Quality
Control Board Cleanup and Abatement Order No.
R9-2012-0024 — San Diego Shipyard Sediment Site

]

No.

SAN DIEGO GAS & ELECTRIC
COMPANY’S PETITION FOR REVIEW
AND REQUEST FOR BIFURCATED
HEARING

SDG&E'S PETITION FOR REVIEW




] Pursuant to Water Code section 13320(a) and California Code of Regulations, title 23,

2 || section 2050 ef seq., San Diego Gas & Electric Company (“Petitioner™) respectfully petitions the

3 || State Water Resources Control Board (“State Board™) for review of Cleanup and Abatement Order
4 i No. R9-2012-0024 and the accompanying Technical Report in support thereof (collectively, the

5 || “Order™), dated March 14, 2012, and issued by the Executive Officer of the San Diego Regional

6 || Water Quality Control Board (“Regional Board™) with regard to the San Diego Shipyard Sediment
7

Site in San Diego, California (the “Site™). A copy of the Order is attached hereto as Exhibit A.'

8
9 1. Name and Address of Petitioner
10 Petitioners may be contacted through counsel of record: Jill A. Tracy, San Diego Gas &
11 || Electric Company, Office of the General Counsel, 101 Ash Street, 12th Floor, San Diego, CA 9210,

12 |i (619) 699-5112, jtracy(@semprautilities.com; or Ward L. Benshoof, Peter A. Nyquist, Marisa E.
13 1| Blackshire, Alston & Bird, LLP, 333 S, Hope Street, 16™ Floor, Los Angeles, Cahfornia 90071,
14 || (213) 576-1100, ward.benshoof{@alston.com, pete.nyquist@alston.com, and

15 i marisa.blackshire@alston.com.

16
17 11. Specific Action or Inaction for Which This Petition for Review is Sought
18 The Regional Board action for which this petition for review is filed concerns the issuance

19 || of the Order, entitled “Cleanup and Abatement Order, No. R9-2012-0024, Shipyard Sediment Site,

20 || San Diego Bay, San Diego, California,” dated March 14, 2012.

2]
22 11, Date the Regional Board Acted or Failed to Act
23 The date of the Regional Board’s action which is subject to review is March 14, 2012, the

24 || date the Order was signed and issued by the Executive Officer of the Regional Board.

25

26 11" The Technical Report and supporting documentation considered by the Regional Board in adopting the
Order and the Order, are part of the administrative record for the Site and available for review at the following
27 || link: httpy/fwww. waterboards.ca.gov/sandiego/water issues/programs/shipyards sediment/cao.shiml. Due to
their voluminous nature hard copies of these documents are not being included herewith, but can be made
28 |1 available upon request.
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IV. Statement of Reasons the Action is Inapprepriate and Improper

This issuance of the Order was beyond the authority of the Regional Board, inappropriate,
improper, and not supported by the record, for the reasons set forth in Petitioner’s memorandum of

points and authorities, filed concurrently herewith.

v, Petitioner is Agerieved

Petitioner is aggrieved for the reasons set forth in the memorandum of points and authorities,
filed concurrenily herewith., Unless Petitioner’s Request for Rescindment (of the Regional Board’s
{indings and directives in the Order specifically applicable to Petitioner) is granted, Petitioner will be
forced to incur substantial cleanup and abatement, monitoring and other costs, without legal cause or

justification.

V1. Petitioner’s Requested Action by the State Board

Petitioner respectfully requests that the State Board determine the Regional Board’s actions
in issuing the Order were inappropriate, improper and not supported by applicable law. Specifically,
Petitioner seeks rescindment of those portions of the Order designating Petitioner as a “Discharger”
under Water Code section 13304. This Petition presents issues of statewide importance and first
impression, including, but not limited to, whether the Regional Board prejudicially erred in
concluding that liability as a “discharger” can apply under Water Code section 13304(a) absent a
showing that the party’s alleged discharges were a “substantial factor” in creating, or threatening to
create, a “condition of pollution or nuisance.” Given the significance of the issues presented,
Petitioner requests a hearing before the State Board at the earliest opportunity.

Moreover, for the reasons described at greater length in Petitioner’s accompanying
Memorandum of Points and Authorities, Petitioner respectfully suggests that the following question
of law can be bifurcated from the other issues presented by the Petition, and first considered at an
expedited hearing: namely, whether liability under Water Code section 13304(a) requires a regional
board to establish, based on substantial evidence, that a party’s alleged discharges were a

“substantial factor” in creating, or threatening to create, a “condition of pollution or nuisance” at a
3
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site. In this instance, the Regional Board concluded any such proof'is “irrelevant” to liability, which

Petitioner contends is incorrect as a matter of law.

VII. Statement of Points and Authorities

Petitioner is concurrently filing a memorandum of points and authorities herewith.

VI1II. Statement of Transmittal of Petition to the Regional Board

A true and correct copy of this Petition for Review and accompanying memorandum of

points and authorities was transmitted to David Gibson, Executive Officer of the Regional Board, on

April 13, 2012.

IX. Substantive Issues Raised Before the Regional Board

The substantive issues or objections raised in the Petition were all raised before the Regional
Board by Petitioner through submittal of extensive written comments and supporting evidence, as
well as through oral argument, expert witness testimony, and evidentiary submissions presented by
Petitioner at evidentiary hearings before the Regional Board on November 9, 14, 15 and 16 and its
final hearing on March 14, 2012 with respect to the proposed cleanup of contaminated sediments in

the San Diego Bay and adoption of the Order,

DATED: April 13,2012 Respectfully submitted,

JILL A. TRACY
SAN DIEGO GAS & ELECTRIC COMPANY
OFFICE OF THE GENERAL COUNSEL

WARD L. BENSHOOF
PETER A. NYQUIST
MARISA E. BLACKSHIRE
ALSTON & BIRD LLP

Attorneys for Petitioner \
SAN DIEGO GAS & ELECTRIC COMPANY
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(Crane-MeNab v. County of Merced, supra); negligence (Mitchell v. Gonzales, supra); negligence
per se (City of L.A. v. Shpegel-Dimsey and Jacobs Farm/Del Cabo, Inc. v. Western Farm Service,

Inc., supra); intentional torts (ZTate v. Canonica, supra); breach of contract (Haley v. Casa Del Rey

Homeowners Assn, supra), and criminal prosecutions for robbery and murder (People v. Caldwell,

SUpra).
Given this unanimous treatment of legal causation, it is obviously not surprising that

“substantial factor” causation is the requirement for liability in actions for public nuisance as weil,

See, Department of Fish & Game v, Superior Court; Birke v. Oakwood World Wide; and Selma
Pressure Treating Co. v. Osmose Wood Preserving, supra. Indeed, as both the Department of Fish
and Game and the Birke decisions noted, the Jury Instruction for the “Essential Factual Elements” of
a claim for Public Nuisance, adopted by the Judicial Council of California, and published as Civil
Jury Instruction CACI 2020, expressly lists as one of the seven cssential elements of a public
nuisance claim proof that the “defendant’s conduct was a substantial factor in causing the plaintift™s
harm”,

Under the authority of Leslie Salt and City of Modesto, since the Water Code must be
construed in light of the principles of public nuisance out of which it grew, this very simply means
that the very same “substantial factor” requirement of causation musf be recognized before Hability

can exist under § 13304(a).

E. The Only Evidence Presented by the Cleanup Team and Other Named

Dischargers Demonstrates that the Discharges Attributed to SDG&E Could Not

Have Been a Substantial Factor in Causing A “Condition of Pollution or

Nuisance” at the Site

As we have pointed out before, there was absolutely no evidence in the record presented by
the Cleanup Team and other named dischargers that the discharges attributed to SDG&E were a
substantial factor in creating, or threatening to create, the condition of “pollution or nuisance” at the
Site.  Not a scintilla of such evidence appears anywhere in the massive Administrative Record for

the simple reason that both the Cleanup Team and the Advisory Team misread California law, and —
18
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without a single authority supporting their position -- claimed that such evidence was wholly
irrelevant and unnecessary for a showing of a party’s liability under the Water Code.  Proof of
causation, however, is not a mere technicality.  In fact, as we have seen, it is an essential element of
the Regional Board’s proof — proof which is admittedly completely lacking. Without it, there can
be no liability under Water Code§ 13304(a), just like, without proof of substantial factor causation
there can be no liability for public nuisance.

Rather than following California law on legal causation, the Regional Board - relying upon
the most tenuous of circumstantial evidence -- instead concluded that its only burden was to show
any discharge by SDG&E, however slight, of some chemical of concern that would have
“contributed” or “added 1o” the extensive pollution previously caused by shipyard operations.
However, the vast scope of the Regional Board’s error in converting Water Code liability into
something which exists regardless of the trivial nature of a party’s discharge was illustrated to the
Hearing Panel during the November hearings by the testimony of Ms. Ruth Kolb of the City. Ms.

Kolb testified to the fact that PAHs, copper and other metals are commonly found in City of San

Diego storm water runoff to the Bay resulting from of the normal operation of automobiles driven

along the shore.'®  If section 13304(a) liability exists, as the Regional Board maintains, regardless
of the mass and concentration of the discharge alleged, then every motorist that has at any time
driven near the Bay could be added to the CAO. Obviously, such a logical extension of the
Regional Board’s argument is absurd and indefensible.

Finally, in addition to noting the Regional Board’s complete failure to offer any evidence
showing that the discharges attributed to SDG&E were a “substantial factor” in causing the
beneficial use impairment, and therefore conditions of pollution or nuisance at the Site, it is further
the case that the only causation evidence in the record demonstrated precisely the opposite. We refer
to the extensive causation evidence that was presented by SDG&E both in its comprehensive

Request for Rescindment and Sur-Reply, and then further through the testimony of its expert, Dr.

P See, Reporter’s Transcript of Proceedings, November 15, 2011, at 25:24 - 31113,

19
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Jason Conder, before the Hearing Panel on November 15, 2011 M This evidence showed that, for
the several reasons explained by Dr. Conder in his testimony, the disputed discharges attributed to
SDG&E simply would not have reached the Site in sufficient mass and concentration to have been
the cause of any “condition of pollution or nuisance”.  His well-qualified and amply supported
expert opinion stands alone, and completely unrefuted, in the Administrative Record.

It was not only error for the Regional Board to ignore this evidence, in reading out of the
Water Code any requirement for causation, but rather concluding that liability under
section 13304(a) exists upon proof ol any release, regardless of the mass or concentration of the
discharge, the Regional Board plainly committed a fundamental error of law, For this reason alone,

the CAQ must be set aside.

VII. EVEN HAD THE REGIONAL BOARD NOT IGNORED THY SUBSTANTIAL

FACTOR TEST FOR CAUSATION, THERE WAS ALSO NO_CREDIBLE

EVIDENCE THAT SDG&E WAS RESPONSIBLE FOR THE MSCHARGES WHICH

THE REGIONAL BOARD ATTRIBUTED TO IT

As the discussion immediately above establishes, the State Board need go no further than the
analysis required by Leslie Salt and City of Modesto to grant the Petition and rescind the CAO as to
SDG&IE. Indeed, we urge bifurcation of these proceedings so that this issue can be addressed first,
at the State Board’s carliest convenience.

Nevertheless, should the State Board ultimately find that no t]lresllold legal error was
committed by the Regional Board in ignoring California’s standard of substantial factor causation, it
is also true that the Regional Board’s error did not end at naming SDG&E as a liable Discharger
when there was absolutely no showing that any of the releases attributed to SDG&E were a
substantial factor in causing the harm alleged — i.c. the elevated levels of COCs resulting in
beneficial use impairment at the Site.  Rather, the Regional Board also disregarded the fact that the

discharges allegedly attributed to SDG&E were based upon speculation and conjecture, and wholly

Mo1d, at 52:6 — 108:15,
20

SDG&E’S MEMO IN SUPPORT OF PETITION FOR REVIEW




unsupported by substantial evidence.

A, SDG&E’s Silvergate Facility: Background of Efforts by BAE and the City to

Deflect Their Responsibility

SDG&E owned and operated the Silvergate Power Plant, and related substation facilities,
adjacent to the north side of the present-day BAL leasehold beginning in the early 1940°s. The
power plant facility operated continuously through 1974, and intermittently thereafter with minimal
operations (and associated cooling water circulation) after 1983, Decommissioning of the facility
began in 1994, with facility closure and demolition thereafter completed by 2007,

Beginning in 1991 ~ and for the next 14 years — the Regional Board directed BAE and
NASSCO to address sediment contamination directly adjacent to and beneath nearly 100 years of
active, ongoing shipyard operations at their facilities. These operations included known, substantial,
and direct discharges of all COCs referenced in the TR into San Diego Bay. In 2003, for the first
time, the Cleanup Team identified SDG&E as a “Discharger”, not based upon any newly-discovered
evidence implicating SDG&LE’s former Silvergate Power Plant, but instead, based upon the self-
serving and unsupported assertions of other responsible parties — primarily, BAE."  Rather than
taking any independent steps to assess the theories of previously named dischargers who wanted to
gel “more people on board,” the Cleanup Team simply adopted those theories as its own and
incorporated them into the CAO ultimately approved by the Regional Board. In doing so, the
Cleanup Team failed to identify any evidence of discharges from SDG&L’s former Silvergate Power
Plant that caused a condition of nuisance or pollution at the Site, much less evidence that is credible,
reasonable, and substantial,

The Cleanup Team compounded this error by failing to even investigate the question as to

whether or not the Site contamination could not be fully explained by nothing more than the

¥ See, e.g., E-mail from Ruth Kolb to Lisa Honma, dated Nov. 21, 2005 at SAR285339. See also, NASSCO
and Southwest Marine Detailed Sediment Investigation, Yolume 1, Exponent, October 2003 at SAR105466,
SARI05470, SARI05472, SAR105473, SAR105507.
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obvious: the decades of pollution caused by the shipyards. For almost a century, active shipyard
operations have been continuously ongoing along tidelands property on the eastern waterfront of
central San Diego Bay, substantially contaminating the Bay. This includes the roughly 40-acre
parcel BAL leasehold adjacent to, overlying portions of, and fronting SDG&IE’s former Silvergate
Power Plant facilities and the San Diego Bay.

Industrial activities at the BAE leasehold have included abrasive/sand blasting, painting, tank
and equipment cleaning, mechanical and structural assembly, repair and maintenance, engine and
hydraulic repair and installation, tank emptying, fueling, boiler cleaning, and sheet metal
fabrication.'® Notably, these activities involved countless features containing PCBs, metals and
other COCs in immediate proximity to and, in some instances, over the San Diego Bay, including
electrical transformers and infrastructure, winches, cranes, marine railcars, sandblasting and painting
cquipment, electrical and machine shops (with PCBs in dielectric fluids, cutting oils, hydraulic
fluids, and other functional fluids), creosote piers and other in-water infrastructure containing High
molecular weight Polycyclic Aromatic Hydrocarbons (“HPAHs”), miscellaneous solid wastes
associated with shipbuilding (metal components, caulks, insulation, gaskets, cables, ete.), and ships
painted with copper, TBT (a contaminant used exclusively by the shipyard industry as an anti-
fouling agent), and PCB-impregnated paints (resulting in passive leaching of COCs to water, as well
as direct disposal of paint wastes and sandblast material to water).'’

For many years, the Regional Board correctly focused its investigation of pollutant sources
and 1mpacts at the Site exclusively on the shipyard operators at the Site, and neighboring
contaminated sites along the Bay. However, as acknowledged by multiple staff in deposition
testimony, it was not long before Southwest Marine and BAE, in particular, applied enormous

pressure on the Regional Board to get “more people on board” through the naming of additional

' See “Findings of Fact and Conclusions of Law,” Namural Resources Defense Council, et al. v. Southwest
Marine, Inc., USDC Case No. 96-CV-1492-B, at 3:10-24 (Sept. 7, 1999) (“testing performed by Defendant
revealed that substantial quantities of pollutants — metals and toxics — have entered the Bay in Defendant’s
stormwater discharges and because of blasting operations.” /d. at 9:21.23)),

' See SDG&E Demonstrative Exhibits ("Dem. Ex.”) 1a, 1b, T¢, 1d, 2; November 15, 2011 testimony of
SDG&E’s expert Dr. Jason Condor (“Rprt’s Tr.”) at 75:16 — 78:14; 79:5-80:10.

22
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dischargers, including SDG&L.™

In acquiescing in this pressure by naming SDG&E, the Regional Board has abused its
discretion by: (i) basing its findings and conclusions in Sections 9 of the CAO and TR on pure
speculation and conjecture; (ii) failing to engage in any meaningful evaluation of extensive
exculpatory evidence submitted by SDG&E; and (iii) relying instead on biased, unsubstantiated
information provided by other responsible parties seeking to implicate SDG&E as an additional

Discharger.

B. The Allegations Against SDG&F Fail to Meet the “Substantial Evidence”
Standard |
There’s no dispute that the “substantial evidence” standard governs an alleged discharger’s
liability under section 13304 of the Water Code.

“Generally speaking it is appropriate and responsible for a Regional Board o name

all parties for which there is reasonable evidence of responsibility, even in cases of

disputed responsibility, However there must be a reasonable basis on which to name

each party. There must be substantial evidence to support a finding of responsibility

for each party named. This means credible and reasonable evidence which indicates

the named party has responsibility.”

In the Matier of the Petition of Stinnes-Western Chemical Corporation, WQO No. 86-
16 at 16-17, 1986 Cal. ENV LEXIS 18 (September 18, 19806) (emphasis added).
As to SDG&E, the CAO clearly fails to meet this standard.

Section 9 of the TR sets forth the Regional Board’s findings with respect to SDG&E’s
alleged liability, and yet rests on purely speculative assertions and conclusions, These serious
evidentiary errors have already been thoroughly documented by'SDG&E in two of its filings below:
SDG&LEs Request for Rescindment {iled with the Hearing Panel on May 26, 2011, and SDG&LE’s

Sur-Reply In Support of Request for Rescindment, filed on July 12, 2011. Those two documents

" See Tobler Depo. at 129:9-14,
23
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taken together comprehensively demonstrate the extent to which the allegations of discharges against
SIDG&E have absolutely no support in “substantial evidence”.

As we have previously pointed out, SDG&E’s showing as never been specifically responded
to — because it cannot be, While SDG&E requested Findings of Faet from the Regional Board on
the critical evidentiary issues which the Cleanup Team, BAL and the City failed to credibly
conirovert, none were ever provided. Rather, other than generally stating that “the weight of the
evidence supports naming SDG&FE as a discharger” the Advisory Team made no response
whatsoever {0 SDG&E’s comprehensive showing, and has never identified what evidence it found to
have greater “weight” than that submitted by SDG&E, and why,'®

In any event, the foregoing sections of this Memorandum demonstrate thﬁt the Regional
Board’s error in ignoring the legal requirement of substantial factor causation is absolutely clear,
and, just as clearly, requires the CAO to be rescinded as to SDG&E. The State Board ought to have
no need to reach any evidentiary issues. Nevertheless, in the uniikely. circumstance that such review
does become necessary, we refer the State Board to the comprehensive factual showing made by
SDG&E in its Request for Reseindment and Sur-Reply, and expert testimony presented by SDG&E
at the November 2011 hearings, a showing that leaves no doubt that the CAO must not only be
rescinded on account of the Regional Board’s legal error, it must be set aside for the additional
reason that — in terms of the allegations against SDG&E — it wholly fails to meet the “substantial
evidence” test,

/1 |
i
Iy
i
I

" See, Advisory Teams Response to Comments, March 14, 2012 at p. I. As pointed out earlier, no detailed
findings on the evidence were ever made by the Advisory Team, even though specifically requested by
SDG&L. See, “San Diego Gas & Electric Company’s Comments and Objections to Adoption of the Hearing
Panel’s Proposed Order, February 24, 2012 at pp. 2-3.
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C. The Regional Board Failed to Consider the Extensive Evidence of Shipyards’

Role as the Probable Sole Cause of COC Impacts in the Northern Area of the

Site

It is fundamental to the Regional Board carrying its burden of causation, that it not only

present evidence against the party it would name as a Discharger — here, SDG&E—showing that that
party’s actions were a substantial factor in causing the harm alleged, but that it also rule 0w that
others alone produced the injury:

The plaintiff has the burden of proving a substantial causal relationship between the

defendant's act or omission and the injury. (California State Automobile Assn. v. City

of Palo Alto (2006) 138 Cal. App. 4th 474, 481, review denied, 2006 Cal. LEXIS

9072 (Cal. July 19, 2000.) To carry that burden the plaintiff must exclude the

probabiliry that other forces alone produced the injury. (Ibid Y
The CAO fails in this respect as well.

As noted above, for almost a century, active shipyard operations have been continuously
ongoing in the vicinity of the BALE leasehold, which fronts SDG&FE’s former Silvergate Power Plant
facilities and immediately adjacent to, and within, waters of the San Diego Bay. Since the inception
of the Regional Board’s Site investigation there has never been, and remains, no dispute whatsoever
that shipyard activities were a major pollutant source that directly and adversely impacted San Diego
Bay marine sediment and water quality. Iividence in support of this conclusion is overwhelming.
(Dem. Ex. 1b; Rprt’s Tr. at 76:13-77:12.)

Indeed, in their deposition testimony, Cleanup Team members acknowledged shipyards have
been in operation at the BAL leasehold arca since 1914, and that those operations involved
discharges of all the COCs identified at the Site. (Barker Depo., Vol. HI (March 3, 2011) 618:4-
619:25; Barker Depo. Exh. 1206.) Despite this, Cleanup Team members admitted to never

undertaking, or asking anyone on the Regional Board staff to doing, a comprehensive investigation

" Bookout v. State of California (2010) 186 Cal. App. 4th 1478, 1486, review denied, 2010 Cal. LEXIS
11014 (Cal. Oct. 27, 2010} (emphasis added).
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of shipyard impacts. (Carlisle Depo., Vol. II at 236:24-239:6.)  As Messrs. Barker and Carlisle
have acknowledged, if shipyard operations were the sole cause of PCBs in Shipyard Site sediments,
it would have “made a difference™ in their liability determination. ({/d; Barker Depo., Vol. 1V at
692:17-693:15.) Unfortunately, Mr. Barker conceded that he never asked Regional Board staff to
investigate whether or not shipyard operations might be the source of all sediment impacts in the
Northern Area and, specifically, the vicinity of SW-4. (Barker Depo., Vol. IV at 699:8-700:11.)
Regional Board stafl 1gnored decades of sediment monitoring reports establishing the extent of
Southwest Marine’s impacts to the Shipyard Site sediments, including multiple investigations in and
near marine railways, as well as numerous investigations in San Diego Bay sediment.”' (Dem. Exhs, |
6 through 10; Rprt’s Tr. at 83:6-90:14; Barker Depo., Vol. Il at 638:8-645:8.)

Finaily, the Cleanup Team acknowledged that the Regional Board staff never reviewed or
accounted for any f{indings or evidence {rom the preliminary proceedings and trial in Natural

Resources Defense Council, et al. v. Southwest Marine, Inc., United States District Court Case No,

96-CV-1492-B. (Barker Depo., Vol. IV at 823:7-825:9; Barker Depo. Exhs. 112-113.} In this
action, NRDC prevailed in a cifizen’s suit against Southwest Marine under the Clean Water Act, on
the grounds that Southwest Marine had regularly and systemically engaged in unlawful pollutant
discharges to San Diego Bay. Over the course of many years, SDG&E communicated to Cleanup
Team members regarding the abundance of relevant information to be discerned from this
proceeding. As Mr, Barker acknowledged, the Regional Board never sought to engage in interviews
of any persons with knowledge or witnesses to Southwest Marine’s activities that caused extensive

pollutant discharges to San Diego Bay. (Barker Depo., Vol. IV at 823:7-16.)

' See, e.g., Final Report Site Remediation, Marine Railway Removal Project, Southwest Marine Shipyard,
Ogden Environmental, December 1998; Site Imvestigation and Characlerization Report For 401 Water
Quality Certification, BAE, Inc. (Formerly Southwest Marine, Inc) Bulkhead Extension and Yard
Improvement Phase 2 Activities, Anchor Environmental, Revised August 2005; see also Report of Waste
Discharge Sediment Remediation Project Southwest Marine Shipvard San Diego, California, Ogden
Environmental and Lnergy Services, 1998; Sediment Sampling at Southwest Marine Shipyard, San Diego
Bay, California. Final Report, SAIC, 1992; “NPDES Sediment Sampling Results” and various reports
compiled by SWM consultants during 1992-2000 (e.g. SAROQ11470Y; and Chemistry, toxicity, and benthic
community conditions in sediments of the San Diego Bay region, Final Report — CRWQCRB, 1996 at
SAR280617.
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Under well settled case law, to properly find SDG&L as a liable party, it was the burden of
the Regional Board to first “exclude the probability that other forces alone produced the injury.” >
This they completely failed to do. Indeed, as Board staff has admitted, the question of the shipyards

as sole cause was never even asked, much less investigated.

VIII, THE REGIONAL BOARD FURTHER ABUSED ITS DISCRETION BY SELECTING

AN IMPROPER REMEDY DRIVER FOR THE SITE

In addition to committing a threshold legal error of declaring proof of substantial factor
causation “irrelevant” to Water Code liability, and disregarding the essential fact that none of the
allegations directed against SDG&E were supported by substantial evidence, the Regional Board
erred in one further respect: by selecting PCBs as a primary “remedy driver” causing beneficial use
impairment at the Site, ignoring evidence that TBT, an additive to marine paints used almost
exclusively by shipyards for literally decades, as well as other shipyard COCs copper and HPAHs,
provided a much more accurate measure of causes of beneficial use impairment at the Site.

In a pair of reports prepared by SDG&E’s expert, Dr. Jason Conder, and submitted {o the
Regional Board on March 11, 2011, SDG&E established that the Board’s technical analyses
supporting Human Health, Aquatic-dependent Wildlife, and Aquatic Life Beneficial Use Impairment
(BUD) failed 1o meet technical and regulatory standards such that they were both inadequate to
identify BUIs at the Site and failed to properly identify COCs used to determine and delineate
remedial action (remedy drivers).”® SDG&JE’s expert demonstrated specifically that the appropriate
primary remedy driver for the Site was TB'T, a chemical associated only with shipyard operations, as

well as shipyard discharges of copper and HPAHs, rather than PCBs.™

2 Bookowt v. State of California (2010) 186 Cal. App. 4th 1478, 1486, review denied, 2010 Cal. LEXIS
11014 (Cal, Oct. 27, 2010) (emphasis added).

¥ See, Evaluation of CRWQCB Human Health Risk Assessment for the San Diego Shipyard Sedimem Site,
Jason M. Conder, PhD, submitted on behalf of SDG&E on March 11, 2011; and Analysis of Causality
Between Aguatic Life Beneficial Use Impairment and Site Primary COCs at the San Diego Shipyard Sediment
Site, Jason M. Conder, PhD, submitted on behalf of SDG&E on March 11, 2011,
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The path to this conclusion is laid out with scientific rigor, and certainty, by Dr. Conder’s
analysis, and is exhaustively documented in his reports. In the unlikely event that the State Board
finds it necessary to proceed beyond the Regional Board’s threshold legal error in ignoring the
requirement of causation, we would urge that the error confirmed by Dr. Conder’s analysis be
addressed in a subsequent hearing, along with the “substantial evidence” issues discussed
immediately above.

In the meantime, rather than repeating here the expert analysis thoroughly set out Dr.
Conder’s March, 2011 studies, we simply refer to those reports, incorporating them fully into

SDG&LE’s Petition.

IX. CONCLUSION

Both the legal and factual foundations of the CAO are fatally flawed.

SDG&L has been named a responsible Discharger without a scintilla of evidence that any of
the disputed discharges attributed to SDG&E were of sufficient mass and concentration to have been
a “substantial factor” in causing “condition of pollution or nuisance™ in this case, beneficial use
impairment at the Site. Indeed, SDG&E’s evidence showed affirmatively that they were not.
Rather than attempting to controvert that showing with evidence that SDG&LE’s alleged discharges
were a “substantial factor” in causing the Site conditions, the Regional Board ignored controlling
California law and wrongly concluded that causation evidence was simply not required. This error
alone requires that the CAO's findings regarding SDG&E be set aside.

Yet, the Regional Board erred in its factual conclusions as well.  The “evidence” offered to
support the allegations of discharges against SDG&E was self-serving, speculative and entirely
circumstantial. SDG&E’s factual showing in support of its Request for Rescindment, including the
expert testimony presented, was never rebutted — only ignored. That was error.

Finally, if more error were necessary, it is also true that the remedy driver findings ultimately

selected by the Regional Board is simply not technically defensible.
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For all of these reasons, the relief sought by the Petition should be granted.

DATED: April 13, 2012

Respectfully submitted,

JILL A. TRACY
SAN DIEGO GAS & ELECTRIC COMPANY
OFFICE OF THE GENERAL COUNSEL

WARD L. BENSHOOF
PETER A. NYQUIST
MARISA E. BLACKSHIRE
ALSTON & BIRD LLP

Ward L. Benshoof

Attorneys for Petitioner
SAN DIEGO GAS & E OMPAN
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